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WORKFORCE REFORM BILL 2013 
Second Reading 

Resumed from 20 March. 

HON MICHAEL MISCHIN (North Metropolitan — Minister for Commerce) [3.13 pm] — in reply: I will 
continue my remarks in reply to debate on the Workforce Reform Bill 2013. However, before doing so I will 
take the opportunity to say something by way of preamble before returning to where I left off on the last 
occasion; that is, to indicate that it should be understood by the opposition that the government understands what 
is happening, and will presumably continue to happen, in this debate and knows what the game is. 

Hon Ken Travers: What’s that? 

Hon MICHAEL MISCHIN: I will get to that. 

The opposition knows that the government is committed to reforming the public sector. It is doing so as part of 
its responsibility to Western Australians and not to the narrow sectional interests of public servants or to the 
unions that purport to represent their interests. It is doing so not because it has a hatred of public servants, as 
suggested by Hon Stephen Dawson. It is doing so not because it wants to make the public sector unattractive, as 
has been suggested by some members of the opposition during the course of the debate. It is doing so not 
because of some eldritch logic that tries to equate reforming the public service with some privatisation strategy. 
Only God knows how, but to have reached that far in the debate shows the desperation of the unions and their 
mouthpieces to preserve their interests. The government is doing so because it is the responsible thing to do in 
the current financial environment. Indeed, it is the responsible thing to do in any financial environment in this 
new century of changing work practices, increasing demands and expectations on government and fluid labour 
markets. 

The bill, therefore, in some form or another is going to pass, so what is it all about? Just about every member of 
the opposition who was not absent on urgent parliamentary business took up as much time as they could to 
repeat the same tired and ill-informed arguments in opposition to the bill over a period of weeks. Why? Was it to 
put things on the record? One might suggest that it was a scratched record considering that the speeches were 
repeated ad nauseam? 

We need to get back to some basics. This is what is expected of the opposition. The Australian Labor Party was 
founded as the political wing of the union movement—it is a historical fact. It has been, it remains and is likely 
always to be at its core the political voice of the union movement. It is ingrained into Labor Party functions. It is 
union leaders who decide who is or is not to stand for Parliament. 

Hon Ken Travers interjected. 

Hon MICHAEL MISCHIN: It is not simply my opinion. Hon Linda Savage, who served in this place for the 
remainder of the term of the late Hon Jock Ferguson, and did so thoughtfully, revealed as much following her 
failure to be preselected. We have seen it in the nature of the current raft of ALP Senate candidates. We have 
seen it in the unseemly brawling for the position of Prime Minister under the last federal government—
undignified union faction battles using the national government as a stage with control over the Australian 
people as the ultimate prize. These speeches from the opposition, therefore, were to show just how committed 
the members of the opposition are to their constituents—their constituents being union leaders and executives. 
That is fine as far as it goes. Despite the rhetoric attempting to link what is good for public servants to what is 
good for the state, it should not be forgotten that their real interest is to protect the interests of the unions. 

Nothing in this bill is detrimental to dedicated public servants. It should never have been forgotten in this debate, 
but it has been obscured, that public services are paid for by the government of the state on behalf of the people 
of Western Australia to serve the people of Western Australia. It is not there to provide permanency for public 
servants. The money comes from the people of Western Australia to provide services for the people of Western 
Australia. 

Hon Ljiljanna Ravlich: And not to be secondary and provide incompetent ministers and incompetent 
governments. 

Hon MICHAEL MISCHIN: I will get to incompetent governments in a little while, thank you very much, 
Hon Ljiljanna Ravlich. 

These speeches from the opposition amounted to just a delaying tactic, with respect, Mr President. They were 
made to delay the bill as much as possible and thereby demonstrate to the union movement that the opposition’s 
spokespeople in Parliament are loyal to their constituents—union leaders and the executive. 
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That is all very well, but it comes at a price. The government has other legislation that it desires to pass—indeed, 
needs to pass. Much of it is uncontroversial legislation and much of it is for the plain benefit of the people of 
Western Australia; for instance, amendments to the criminal law, amendments to mental health legislation, the 
reduction of red tape and so on and so forth. Every minute that the argument in this debate was extended by the 
opposition, every minute that the argument was repeated—whether at the second reading stage or in 
committee—and every minute that this bill was stalled was a minute delaying the debate and passage of other 
elements of the government’s legislative agenda.  

Hon Ken Travers: You’re the lot who can’t manage your legislative program! 

Hon MICHAEL MISCHIN: While I welcome analytical and robust debate on principle and on how legislation 
can be improved, I deplore timewasting and tired arguments that are repeated over and again. I refer to the sorts 
of arguments that have been repeated by every one of those who have spoken on behalf of the opposition in 
contest of the Workforce Reform Bill over the past few weeks. Although the sentiments have been expressed in a 
variety of ways by a variety of speakers, they say nothing new. A good argument does not get any better through 
repetition, but a bad argument gets more and more exposed through repetition and becomes worse. That has 
happened over the past few weeks. We have heard the tired old class warfare rhetoric and the platitudes about 
so-called workers’ rights and how the government is behaving badly by changing “the rules of the game” as if 
the benefit to the people of Western Australia is irrelevant and as if the important thing is to play a “game” in 
which the unions win one round by getting some benefit in excess of what can be sensibly afforded by the people 
of Western Australia and sensibly justified as having some kind of countervailing benefit for the public paying 
for it; but we should ignore the public interest and just be good sports about it and let them win that point! We 
have heard about threats of strike action and the withdrawal of services the public pays for and expects. That is 
okay! But the government taking steps to ensure that people get value for money is somehow un-Australian 
according to the opposition, as if the government is some kind of an independent employer which, because it 
cannot be sent bankrupt, is a bottomless pit of money to be spent on employees rather than other services 
expected by the public; as if the idea that a public servant who is not giving the service the public needs is 
entitled to remain on the public payroll as some kind of expensive welfare case; as if no union, if it puts its mind 
to it, cannot raise some kind of argument that its membership is special and should not only be better paid than 
their equivalents in this public sector as well as those in private enterprise and in other states and territories, but 
also should get bigger pay rises than everyone else! Every letter and submission provided to the Standing 
Committee on Legislation was read out at length and praised for its earnest and persuasive analysis. Given that 
the unions are plainly and rightly advocates for their own narrow interests, it is entertaining to see how members 
on the other side of the house seem to hold these partisan arguments up as some kind of holy writ as though they 
are disinterested and objective. I expect that the exercise will be repeated when the bill enters the committee 
stage. I expect long speeches as preambles to some anodyne question or a question mark added on to the end to 
somehow delay the progress of the bill. 

Hon Ken Travers: This speech will certainly delay the committee progress for a while as we respond to it. That 
is want happens when you throw petrol out. 

Hon MICHAEL MISCHIN: Well, Hon Ken Travers, if that is the game, I am sure — 

Hon Ken Travers: It is not a game, minister. It is about responding to the rubbish you’re presenting to the 
house. 

Hon MICHAEL MISCHIN: I am simply responding — 

The PRESIDENT: Order, members! Hon Michael Mischin is the minister in charge of this piece of legislation 
and as the final member speaking on this debate, he is meant to sum up the debate and answer the points that 
were raised during the second reading debate. I have heard the words “public servants” mentioned a couple of 
times. I am sure the minister will draw the threads of his comments back to the bill. 

Hon MICHAEL MISCHIN: Indeed, I was going to, Mr President. Thank you for bringing order to the debate. 

I am, indeed, responding to the comments made during the course of the past several weeks. One of my 
objectives is to correct the misinformation that has been spread by the union movement and that informs the 
opposition’s attitude to the bill and the reforms that the bill underpins. I will tell the house what the bill does and 
what it will do when it is passed, which is not what the opposition and unions would like the public to think it 
will do. I will expose some of the hypocrisy of some of the comments and I will expose the misinformation, 
whether deliberate or ignorant, about some key areas that has been ventilated. I do not intend to expose all of the 
rubbish that has been said; there is no point doing that because it would take too long. However, I will deal with 
several key points and leave it at that and say that, having done so, anyone interested in the debate will be able to 
judge the quality of what has been said in opposition to the bill and simply dismiss the rest. The rest will be, at 
the very least, suspect. I will do it on the understanding that once I have set the record straight on some issues, I 
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will not do so again in committee. I do not intend to repeat myself and to run through the same arguments 
thereby delaying the bill. 

Secondly, I will address the issues of substance raised during the course of the debate and the recommendations 
of standing committee report 22. In that regard, I commend the Standing Committee on Legislation, which was 
ably chaired by Hon Robyn McSweeney, for the work it did on this reference. Many of the matters raised have 
merit and the government is prepared to accept amendments to the bill to address and adopt them, although it 
will propose its own amendments in preference to those of the committee for reasons that I will explain in due 
course. I will first address some of the more egregious pieces of misinformation disseminated by the opposition 
on behalf of the union movement. Firstly, it is true that the bill will require the Western Australian Industrial 
Relations Commission to consider and weigh up more specific matters than it is currently required to do when 
making decisions about the public sector. In that regard, a little context is necessary. 

The public sector now comprises the largest employer group that remains within the state industrial relations 
jurisdiction. The government, on behalf of the people of Western Australia, employs some 139 000 public 
servants. State public sector wages comprise approximately 40 per cent of recurrent government expenditure—
that is almost $11 billion per annum. The implications of that are obvious. A salary increase of just one per cent 
across the public sector adds some $110 million in recurrent expenditure to the government’s budget before even 
considering the cost of any programs that may need to be implemented. That amount is recurrent—it continues 
forever—and a one per cent increase equates to $110 million. An increase to reflect the consumer price index of 
2.5 per cent, which is what the government is prepared to accept as part of its wage policy to allow public 
servants to maintain the real value of their wages, will add $250 million. The Community and Public Sector 
Union–Civil Service Association of WA is demanding a 3.5 per cent per annum increase over the course of its 
next agreement. In short, if that flows on to other public sector unions, it wants the people of Western Australia 
to pay an extra $350 million per annum, or more than that, for each of the next three years to not only maintain 
the real value of wages, but also increase the real value of wages at the public’s expense while doing the same 
job that they are doing presently. That is before we get to additional concessions and favourable conditions that 
the unions wish their membership to enjoy and so forth. Are Western Australian public servants disadvantaged 
compared with public servants in other states? The latest 12 months to December 2013 Australian Bureau of 
Statistics wage price index figures show that increases in Western Australian public servants total hourly rate of 
pay have outstripped private sector increases in all states and in the public sector in all states, with the exception 
of South Australia. This is despite Western Australian public servants being the highest paid public servants at 
levels 1.1, 3.1 and 7.1 compared with their peers in other jurisdictions. Seasonally adjusted, the average increase 
across Australia was 2.5 per cent for the private sector and 2.7 per cent for the public sector, whereas the change 
in Western Australia was 3.7 per cent. 

Hon Ken Travers: The private sector? Is that Australia-wide, or in WA? 

Hon MICHAEL MISCHIN: In all states. 

Hon Ken Travers: So what’s the WA figure for the private sector? 

Hon MICHAEL MISCHIN: I do not have that figure with me. 

Hon Ken Travers: Well, that’s the crucial one, isn’t it? Apples with apples? 

Hon MICHAEL MISCHIN: No. I have already indicated — 

Hon Ken Travers: What? Do you want public servants to leave the state? 

Hon MICHAEL MISCHIN: I do not see them flooding out of the jurisdiction, Hon Ken Travers. On the 
contrary, people are coming into the state, not leaving it. 

Hon Ken Travers: But you’ve got to have comparative wages, minister. 

Hon MICHAEL MISCHIN: Hon Stephen Dawson thinks that the government hates public servants. If so, it 
has an odd way of showing it, given that it has ensured that its public servants are either the best paid, or among 
the best paid, in Australia. 

Would the ALP do better? We know that it did not resolve the public schoolteachers’ pay dispute for more than 
18 months, before being voted out of office in 2008. Now we have the best-paid teachers in the country. In fact, 
the opposition thinks we are too generous; on 11 February this year, shadow Treasurer Ben Wyatt, the member 
for Victoria Park, said on radio that the wages policy in the first term of this government should have delivered 
an absolute maximum wage growth during that period of just over 21 per cent. Instead, he said, we got 37 per 
cent growth for over $3 billion. I might suggest that we did not hear the unions or the opposition complaining 
about that at the time. He also said that that was fundamentally the problem we face and that, to be frank, he just 
did not have faith in the competence of the government to really rein that growth in. That is what he said, but the 
government is attempting to rein it in. The opposition on the one hand complains that the government is not 
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reining it in, but on the other hand it tries to impede any ability of the government to do so. I presume, then, that 
the shadow Treasurer’s colleagues do not agree with his remarks. 

We have heard from the unions, and heard it argued by some members opposite, that the requirement for the 
Western Australian Industrial Relations Commission to have regard to the state wages policy and supporting 
material will remove the commission’s discretion in arbitrating wage cases and so affect its independence. We 
have heard letters from the unions read out in this place in support of that proposition. That is hardly objective, 
one would have thought, but that is the best material the opposition has to work with. The evidence has been 
selectively quoted, and the assertion is simply and patently false and intended to mislead, as the Standing 
Committee on Legislation confirmed, having regard to not only the terms of a proposed amendment to the act, 
but also the evidence to the committee from the Department of Commerce, the Public Sector Commission, and 
the much-quoted Ms Maria Saraceni. In fact, the bill does not dictate to the WAIRC any particular outcome. 

Ms Saraceni’s evidence to the committee has been quoted by the opposition in a fashion that has removed it from 
its context. I cannot put my figure on the specific quote, but it has been cited on several occasions. I will locate 
the quote in due course, but it has been repeated on several occasions, and appears in the committee’s twenty-
second report. What the opposition does not quote is what else Ms Saraceni had to say on the matter, particularly 
on page 9 of her transcript of evidence to the Standing Committee on Legislation dated 13 February 2014. She 
stated, in response to a question from Hon Amber-Jade Sanderson — 

I guess the difficulty I have — 

That is, comments about the discretion of the commission — 

with that is that that is presuming that the government, by doing this, is telling the commission what to 
do with its policy or what to do with the national economy figures or what to do with the state economy 
figures, and it is not. I have a problem with the way the question has been posed—not by you — 

Meaning Hon Amber-Jade Sanderson — 

but by the person who said that—because the commission is not having its hands tied; it is just being 
told, “You will consider (a), (b), (c) and (d). What you do with it is your business.” So to say that a 
public sector employer is advantaged because of it, I find it very hard to believe because the good faith 
bargaining provisions state–federal are all the same; that the financial position of the employer, private 
or public sector, are open to be shown to the other side. There is nothing private in it. In fact, section 
26(1)(d)(iii) talks about capacity to pay under the current legislation. So all that is doing is saying that 
the capacity to pay is one thing—a sort of Treasury thing—but, okay, the policy is this. I do not see how 
it is an advantage. I am just trying to think out loud, but I just do not see how it would advantage — 

Hon Amber-Jade Sanderson then interjected — 

Hon AMBER-JADE SANDERSON: I think the anxiety arises from whether it is binding on the 
commission or not.  

Ms Saraceni: It is not binding.  

Hon AMBER-JADE SANDERSON: That is the question we were asking you right up-front. 

Ms Saraceni: It is not binding. It is binding to consider it, but not binding to accept it as —  

Hon AMBER-JADE SANDERSON: To execute it as such?  

Ms Saraceni: Yes. 

So the idea that somehow the discretion of the commission is being lost and that it is being told what to do by 
legislative prescription in order to govern its outcome—a theme that has been constantly repeated by members 
opposite—is patently wrong. If they are wrong about that and have managed to ignore that evidence, and the 
conclusions of the committee, yet come up and say this because some union has put it forward as a thesis, it 
colours the quality of everything else that they have said. They would rather argue that white is black and white 
is grey than admit that white is white.  

As to the policy behind it, it seems patent that it is fiscally responsible that, in considering what is reasonably 
affordable to the people of Western Australia, not only the government but any arbitrator should take into 
account the government’s financial position, its financial strategy, its wages policy and the financial position of 
the public sector entity employing and paying those wage earners. In these circumstances the government seeks 
to provide additional guidance to the Industrial Relations Commission when considering public sector wages and 
conditions. Section 26 of the Industrial Relations Act 1979 currently prescribes high-level obligations and 
considerable discretion for the WAIRC to consider relevant matters and the manner by which it acts when 
exercising its general powers. For example, the IR act does not define how the WAIRC is or is not to consider 
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the state of the national economy, the state of the economy of Western Australia or the capacity of an employer 
to pay. Rather, it requires the WAIRC to act according to equity, good conscience and the substantial merits of 
the case without regard to the technicalities or legal forms. Importantly, the WAIRC is not bound by any rules of 
evidence but may inform itself on any matter in such a way that it thinks fit. The bill does not change this general 
position; it simply provides greater guidance by clearly linking the matters to be considered by the WAIRC to 
the government’s wages policy, its financial strategy and, importantly, its financial position. 

It has been argued that the commission is presently able to take such things into account, and that is true so far as 
it goes. Presently, section 26(1) prescribes that in the exercise of its jurisdiction under the Industrial Relations 
Act the commission shall, among other things, “take into consideration to the extent that it is relevant … the 
state of the economy of Western Australia” and “the capacity of employers as a whole or as an individual 
employer to pay wages, salaries, allowances or other remuneration and to bear the cost of improved or additional 
conditions of employment”. That is currently there. However, the greater specificity intended by the proposed 
amendment will ensure that the commission has before it the most relevant information on the state of the 
Western Australian economy and the capacity of employing agencies to pay extra or to bear the costs of 
improved or additional conditions. The commission will be obliged to have regard to these specific matters in 
addition to its broad discretion to consider other matters as part of its deliberations on the consequences of its 
decision-making. So what could possibly be objectionable about that? Nothing, if one looks at it; yet it has been 
built up into some kind of bogey that is somehow inappropriate in the changing of the rules of some game 
involving industrial relations. 

The commission’s discretion to make a decision it thinks fit based on available evidence and taking into account 
the prescribed materials is preserved. How it takes that information into account, and the weight it affords it 
remains within its discretion. I ask again: what could be wrong with that? How would the shadow Treasurer, 
who made all sorts of comments on radio about how, if he were in government, his cabinet would keep wages 
under control, hope to ensure that his government’s wages policy were maintained if the ultimate arbiter had a 
discretion whether to even look at it? There is nothing unique; there is nothing unseemly about this approach. It 
is used in just about every penal statute or other act of Parliament that prescribes principles that a tribunal or any 
other decision-maker should take into account when discharging their function. We have it in just about every 
piece of legislation that comes before this house. That it has been so egregiously distorted by the opposition 
speaks for itself about the opposition’s approach towards this legislation and, more generally, towards WA 
taxpayers. 

I turn now to the government’s wages policy. We have heard criticism of it, essentially, because it is 
uncompromising about the need to restrain wage increases into the foreseeable future, something I thought the 
shadow Treasurer would applaud but apparently he and his colleagues do not. Over the past year we have heard 
about significant increases above CPI that were implemented under the previous 2009 wages policy. When the 
government formulated and announced this current policy, it did so giving ample notice that it would take effect 
prospectively, not retrospectively. The prospective application of the policy enabled negotiations that were 
underway to be completed consistent with the policy current at the time of the commencement of those 
negotiations. It is also entirely reasonable and proper that the WAIRC is fully informed about the government’s 
wages policy and the consequences of it not being adhered to. Rather than speak about it in the abstract, if one 
were to actually read the wages policy paragraph by paragraph one would see that there is nothing objectionable 
in that either. The wages policy provides that increases in wages and associated conditions should be capped at 
the projected growth in the Perth-based consumer price index as published from time to time by the Department 
of Treasury. A policy is published in the Department of Commerce website as, indeed, is the Treasury 
methodology relating to forecasting the Perth consumer price index. The use of the Perth CPI is well established 
as a measure taken into account by the WAIRC in wage cases and that was confirmed as being so by the WAIRC 
in the 2010 state wage case, reaffirmed in the education assistants’ arbitration of the same year. 

It has been suggested that the use of the Perth CPI as a benchmark across the public sector disadvantages 
employees in regional areas. The argument seems to go something like this: if some are disadvantaged by 
exceptional cost-of-living expenses in some regional areas, all public servants should receive a generous pay rise 
to a level that deals with that hardship no matter where they live. Of course, the use of the projected Perth CPI is 
not expected to have an impact on the real wages of employees in regional areas because the government 
recognises regional differences through a number of generous allowances and arrangements. For example, 
differences in the rate of price increases in regional areas compared to those in Perth are taken into account 
through agreed methodology for district allowance payments. Public sector employees are eligible for a range of 
entitlements, depending on their position, where they are located and the individual circumstances of the 
appointment; for example, whether the position was difficult to fill. These entitlements may include attraction 
and retention payments, locality allowances, moving allowances and additional leave and travel provisions. The 
main monetary allowance paid to regional employees is the district allowance, which is approximately 50 per 
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cent funded through the royalties for regions program. The methodology for calculating the district allowance 
was developed and agreed between the government and public sector unions and was registered in the WAIRC 
in 2010. The intent is to keep district allowance rates as adequate compensation for current cost-of-living 
differences compared to those in Perth, not by high, uniform increases to wages. For example, teachers receive a 
range of allowances based on location, including for working at schools considered to be hard to staff. Teachers 
in hard-to-staff schools in the metropolitan area also receive allowances as incentives. Police officers receive a 
range of regional provisions in addition to district allowances and housing arrangements, including a locality 
allowance and a regional incentive scheme. As an aside, a comment was made about how police are a special 
case and require exemption from the wage restraint and controls to which every other person on the public 
payroll is subject. Their regional incentive scheme is an example of how they are an exception. The government 
accepts that police have a demanding responsibility and their pay and conditions reflect that comparative to other 
public officers here and nationally. The real value of their remuneration should be maintained and will be by 
reflecting CPI; it does not follow that their pay increases should be greater than CPI and greater than that of 
fellow public servants. The state government has also invested heavily to normalise the cost of living in regional 
areas, and this was and remains a key role of royalties for regions. As a result, the government considers its wage 
policy to be fair and reasonable. By linking public sector pay outcomes to projected increases in the Perth 
consumer price index, the government has ensured that the wages policy is responsive to movements in the 
forecasts and maintains real wages for Western Australian public sector employees. 

Once again, when looking at the parameters for paid bargaining in other states, we see that the current CPI figure 
of 2.5 per cent compares favourably with that of most of the other states. As mentioned, WA public servants are 
the highest paid public servants at levels 1.1, 3.1 and 7.1 compared with their peers in other jurisdictions. 
Seasonally adjusted, the Australian Bureau of Statistics December 2013 wage price index records the average 
increase across Australia as 2.5 per cent for the private sector and 2.7 per cent for the public sector, whereas the 
increase in WA was about 3.7 per cent. As a matter of example, in Queensland, the state considered to be most 
closely aligned to WA’s circumstances, wage policy increases supplemented from consolidated funds are fixed 
at a maximum of 2.2 per cent and are unrelated to CPI and associated cost-of-living movements. An additional 
0.3 per cent is available to bring the outcome to 2.5 per cent if the additional increase is funded internally from 
cashable offsets through departments and employing agencies. In WA, that same outcome is available without 
any trade-offs in conditions of employment. Who knows? Perhaps the unions and the opposition would prefer 
the Queensland approach. 

On the matter of the financial position of the entity concerned and employing the particular public sector 
officers, proposed section 26(2A)(c) contained in clause 4 of the bill also requires the Western Australian 
Industrial Relations Commission to take into consideration the financial position of the public sector entity. This 
reflects the priority of the government that the Industrial Relations Commission has a detailed understanding of 
the budget available to specific government agencies and the consequences for an agency of outcomes in excess 
of that budget. Section 29 of the Public Sector Management Act 1994 sets out the functions of chief executive 
officers, which include responsibility for the financial management of their agency. Further responsibilities are 
prescribed by the Financial Management Act 2006 and the Government Financial Responsibility Act 2000. As a 
matter of financial responsibility, agencies of government have to live within their budgets and, whatever the 
case has been in the past, they should never assume that supplementary funding will be provided by Treasury 
outside of the normal annual budget process. Likewise, the WAIRC ought to be formally aware of this 
expectation of government and not assume that any increase that is not budgeted for—that is, one in excess of 
CPI—will somehow be made good by the Western Australian people from some money somewhere else. The 
additional requirement is therefore consistent with the legislative framework regulating public sector–employing 
authorities and, I would have thought, consistent with the sentiments expressed by the member for Victoria Park, 
the opposition’s shadow Treasurer, about keeping control of wage growth in this state. 

I turn now to the provisions of the bill dealing with the amendments to the Public Sector Management Act and 
the introduction of involuntary severance as an option. Importantly, and it has been said on many occasions, it 
will be used after all other options are exhausted—in other words, as a last resort. Voluntary severance is, of 
course, a useful mechanism available to government to manage surplus public sector staff, and voluntary 
severance or redeployment will continue to be the preferred options. However, the government has a 
responsibility to not only be mindful of the interests of its employees, but also, on behalf of the public, manage 
its workforce in the most efficient and cost-effective manner. Hence, the government seeks to add, as a last 
resort, the ability to cease to employ those staff who are excess to requirements and who cannot be provided with 
alternative duties or who are unresponsive to attempts to find for them duties that would benefit the public. It is 
wrong to assert, as some members have, that the Public Sector Management Act already allows for involuntary 
severance of surplus staff; it does not. Section 94(3)(e) of the Public Sector Management Act addresses only the 
setting of terms and conditions involving voluntary severance. There are no specific equivalent provisions 
dealing with involuntary severance, save in the context of a refusal to obey a lawful order when the disciplinary 
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outcome will be dismissal pursuant to section 94(4) of the act. Furthermore, the act specifically envisages that 
there should be offers of suitable alternative employment, not involuntary severance. Currently under the act, 
employees can be only terminated for substandard performance or dismissed for disciplinary reasons, which can 
include refusing an offer of suitable alternative employment, for which redundancy payments are not available. 
For the Governor to make regulations providing for involuntary severance, a clear power to do so needs to be 
found in or inserted into the act. 

The bill does not alter the mechanisms or powers under the Public Sector Management Act or any other act for 
the government to determine the most effective and efficient structure and manner by which it delivers services. 
For example, the capacity under section 35 of the Public Sector Management Act to create, amalgamate, divide 
or abolish departments remains unaffected. The policy intent of those provisions of the bill relating to 
involuntary severance is to be able, after all other avenues have been considered and exhausted, to bring an end 
to the employment of those employees who are surplus to the requirements of their organisation or whose 
positions have been abolished and who cannot be found ongoing meaningful work in the public sector. The 
introduction of an involuntary severance option in this state can be considered to simply complete the suite of 
commonsense personnel-management tools that should be available to any employer, including government. The 
Public Sector Management Act already provides for the redeployment, retraining and redundancy of employees 
who are surplus to the requirements of their organisation or whose positions have been abolished. However, it 
does not provide for the termination of an employee when all efforts to find that employee a job elsewhere in the 
public sector have failed. One can understand why public sector unions do not like the concept; after all, they do 
everything in their power to look after the interests of their members. However, it is unfortunate that the 
opposition has plumbed for such a narrow sectional interest rather than the broader public interest. We would 
still have, I suspect, nightsoil carters, farriers and blacksmiths on the public payroll in this state if one were to 
maintain the philosophy that is being promoted on behalf of the union movement. People for whom a useful job 
cannot be found cannot retrain, but have to be hung onto because there is no other way that they can be got rid of 
because their positions are no longer required. 

Some members have suggested that the way to engineer the discharge of public servants excess to requirements 
is to use the current limited powers under the Public Sector Management Act. It has been suggested, for 
example, that an employee who is not wanted be directed into a job and then sacked if they refuse to accept the 
offer of alternative employment. It is an interesting morality. One can only wonder whether the unions concur 
with that as an ethical and preferable approach to getting rid of unnecessary public servants. However, the 
government does not accept that it should treat its employees in that fashion; rather, that would not be a fair or, 
indeed, lawful way of dealing with public servants for whom no positions can be found. For example, the Public 
Sector Management Act allows only for employees to be directed into a suitable office, post or position. If there 
is no suitable job, no such direction can be given. The involuntary severance proposed in the bill will be an 
option of last resort, as I have mentioned, as the existing redeployment or retraining opportunities and voluntary 
severance will continue to be afforded at both the organisation level and across the wider state government 
sector. 

The details of arrangements in Western Australia may differ from those in other states in the commonwealth, but 
all other jurisdictions have a legal capacity to terminate employment on the basis of an employee being surplus 
or redundant. Other jurisdictions generally rely on a head of power in the relevant statute, with operational 
arrangements to be applied set out in administrative instruments, rules, circulars, policies and the like. In New 
South Wales new arrangements have recently come into effect that to a large degree mirror what is proposed in 
Western Australia. Unlike in most other jurisdictions, redeployment and redundancy arrangements in the 
Western Australian public sector have also been administered by a combination of regulation, industrial 
instruments and public sector standard and policy guidelines. Regulations arising out of this bill, if enacted, will 
be the subject of consultation with relevant interest groups. The regulations will continue to make provisions for 
all matters currently covered and, of course, the arrangements apply in the event of involuntary severance. 

Speculation has been raised about the number of public servants covered by this bill and it is true that there may 
be differences of opinion between government departments about how many it should be; I suppose that one 
would expect Treasury to have a rather more radical view than other departments. However, the existing 
redundancy arrangements apply to approximately 139 000 public sector employees, of whom, at 14 March this 
year, 75 were registered for redeployment with the Public Sector Commissioner, and these employees will be 
immediately affected. We have heard speculation about how low-income employees will be dispensed with and 
most affected by this bill. I will go into a few figures to indicate the demographic. Of these 75 employees, 35, or 
47 per cent, have been registered for less than a year; 30, or 40 per cent, have been registered between one and 
four years; and 10, or 13 per cent, have been registered for redeployment for over four years. The figures are 
rounded up to the nearest whole, so if these figures are added up, they will not quite match 100 per cent. Of these 
75 employees, one person has been registered for over six and a half years. 
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As I said, it has been claimed that the new power will discriminate against lower paid workers and that is then 
inevitably linked to the wholly unrelated debate about gender wage parity and the claim that it will somehow 
discriminate against low-paid women. The evidence, should the opposition be interested in it, suggests the 
contrary. It is true that of the 75 employees registered for redeployment to which I have referred, 44 per cent are 
men and 56 per cent are women; however, that means that 33 of them are men and 42 of them are women—only 
nine more women than men. Eleven of those 75 employees, or 15 per cent, fall within the $53 150 to $60,000 per 
annum salary range, based on 2013 annual rates—again, the figures are rounded up or down to the nearest 
integer; 22, or 30 per cent, fall within the $60 001 to $75 000 per annum salary range; eight, or 11 per cent, fall 
within the $75 001 to $90 000 per annum salary range; 20, or 27 per cent, fall within the $90 001 to $105 000 
per annum salary range; nine, or 12 per cent, fall within the $105 001 to $130 000 per annum salary range; and 
five of the 75 employees, or seven per cent, fall within the over $130 000 per annum salary range. They are 
hardly the lowest paid in the public sector. To develop the thesis further, seven of the 75, or nine per cent of the 
total are level 1 officers; one, or one per cent of the total more or less, is a level 1 to 2 officer; three, or 
four per cent, are level 2 officers; 12, or 16 per cent, are level 3; 10, or 13 per cent, are level 4; eight, or 
11 per cent, are level 5 officers; 20, or 27 per cent, are level 6 officers—we are getting into the middle 
management, not low-paid cleaning staff; nine, or 12 per cent, are level 7; four, or five per cent, are level 8; and 
one, or effectively one per cent of the total, is a level 10 officer. 

It has been confidently asserted that proper management will be able to achieve the cessation of employment for 
these people. Presumably, if they cannot subtly, with the union’s cooperation, be found a job that they will rebel 
against so that they can be fired, there are other strategies to persuade them to provide useful service and value to 
the public who pays them while they occupy a full-time equivalent position and perhaps draw a salary. Perhaps I 
can provide a couple of examples. One example is that of a level 8 officer whose gender and agency I will not 
mention; I will call this person X for convenience. X earns between $121 625 and $132 105 per annum and was 
operating in a marketing and stakeholder management role with industry-specific experience and expertise. X 
had no performance or conduct issues that would warrant disciplinary action. The agency was restructured and it 
implemented a new business model that changed the focus of its operations and resulted in X’s position being 
abolished. Since that time the agency has been providing X with interim project work, but there has been little or 
no prospect of continuing work or of an internal transfer to another position. In 2012, X was registered for 
external redeployment elsewhere in the state public sector, some 18 months after the job had been abolished. X 
has been provided with direct case management support in an attempt to find alternative employment. During 
this period only three potential public sector placement opportunities have arisen for which X would be eligible 
for priority appointment without the need for a competitive assessment of merit and X has been referred for 
redeployment to those positions. Unfortunately, and notwithstanding the case management support provided, X 
has not been able to secure alternative employment. It would not be prudent for X to be directed into a position 
X was not able to perform, and given the limited opportunities for someone of X’s specific experience and skills, 
it seems unlikely that X will be able to secure an alternative public sector position in the immediate future. 

By way of another example, a level 6 officer, who I will call Y, went through a series of redeployment strategies 
including redeployment, referrals for assessment of suitability where possible matches exist, priority focus on 
external interim placements to broaden Y’s skill base and provide exposure to different work environments in 
other public sector agencies, canvassing targeted agencies offering Y as a funded resource, general approaches to 
larger agencies regarding the availability for funded placements, identification of possible retraining options, 
skill enhancement, annual redeployment action plans tailored to reflect Y’s circumstances and so on. 
Unfortunately, despite the significant effort and the no doubt significant cost to the public associated with the 
case management process—more than one would have available from any private employer—after six referrals 
in three and a half years, there was limited demand for Y’s skill profile at level 6, among other things, because of 
Y’s lack of computer literacy and contemporary skills in Y’s area of expertise. Therefore, Y is basically someone 
for whom a job cannot be found. Y cannot or will not be retrained, is excess to requirements and is being paid as 
a level 6 officer. One would expect that Y would participate in identified training options, but Y declined to 
participate. 

This is the sort of arrangement that this bill seeks to discontinue. It will be effective in a variety of ways. It will 
place a greater onus on both the employer and the employee to be more active in managing these arrangements; 
it will give more incentive for the employee to take advantage of the generous opportunities provided to continue 
their employment; and it will provide an endpoint for the public service if the employee does not take advantage 
of them. 

However, perhaps there is a better way. Perhaps, in looking at how best to balance the interests of employers 
against the rights of workers, we should take guidance from a union that is not lame and middle of the road—as 
Hon Stephen Dawson pointed out about the public sector unions—but is a true champion of labour ethos. 
Perhaps we should take guidance from a union that fights for its members, gives no quarter when faced with an 
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employer that cribs on members’ rights, and is prepared to even break the law to promote its members’ narrow 
interests. 

Hon Sue Ellery: This is your second reading summation, is it? 

Hon MICHAEL MISCHIN: That is the CFMEU model.  

Hon Sue Ellery: How is this your second reading summation? 

Hon MICHAEL MISCHIN: The CFMEU model is to simply cut jobs, with redundancies linked to the fact that 
the union had fines imposed on it through the misconduct of its officials. 

Hon Sue Ellery: If you want to go on for hours, that’s fine by me. But this is not a second reading reply. You are 
not replying to anyone. 

Hon MICHAEL MISCHIN: It was just before Christmas, as I understand it, that the CFMEU model was 
imposed on its staff. 

Hon Sue Ellery: Keep going! 

Hon MICHAEL MISCHIN: I take it that Hon Sue Ellery is getting a little upset about this.  

Hon Sue Ellery: You would not know a second reading reply speech if one stood up and hit you in the face! 

The ACTING PRESIDENT (Hon Liz Behjat): Order! 

Hon MICHAEL MISCHIN: I am not sure whether that is unparliamentary, but I will let it ride.  

The ACTING PRESIDENT: Minister, perhaps you could just stay firmly on the point and direct all your points 
through the Chair and not across the chamber, please. 

Hon MICHAEL MISCHIN: Yes, the CFMEU model. Perhaps we should try to impose that model. I am 
prepared to entertain any amendments that the opposition might want to put forward during the committee stage 
to implement the CFMEU model of dealing with redundancies. I notice that there has been no criticism of that 
union’s approach by the opposition, although there has been criticism of the very measured and sensible 
approach that is promoted in this bill. One can only wonder why.  

Hon Sue Ellery: Can you tell me which bit of the second reading speeches you are responding to? 

Hon Donna Faragher: What was said by Hon Peter Katsambanis.  

Hon MICHAEL MISCHIN: Madam Acting President, I am prepared to indicate how it is relevant. A 
considerable amount was said, by Hon Stephen Dawson for a start, about how this bill demonstrated some kind 
of prejudice and hatred of public servants, and presumably workers generally. I am simply meeting that by 
saying that there is a fair bit of the pot calling the kettle black in this. The opposition has been talking about how 
this bill is somehow unfair on a particular group of employees—a group of employees who have been provided 
with every opportunity, at the public expense, to have a job found for them if they are in excess of requirements; 
have been provided with every facility, at the public expense, to be retrained and redeployed; and have had 
everything done that can reasonably be done to find an end point to the process and remove them from the public 
service if they cannot be found some useful service to perform for the public. We have been criticised by the 
opposition for doing that, yet members opposite are oddly silent when the union movement takes a rather more 
robust, shall we say, approach to labour relations.  

Hon Sue Ellery: Are we legislating about that? No. 

Hon MICHAEL MISCHIN: As I have said, I am looking forward to the amendments to introduce the CFMEU 
model.  

I will now make a couple of points about the right to have redeployment and redundancy decisions reviewed. 
The bill in practical terms provides significant appeal access for public sector employees. Contrary to the 
information imparted by some members, the bill provides for all decisions relating to redeployment and 
redundancy to be reviewed by the WA Industrial Relations Commission. All affected employees will have a 
common right of access to the Industrial Relations Commission to challenge any decisions made under the 
regulations as those decisions occur, up to, but not including, the end point of a decision to terminate. 
Involuntary severance will occur only after an employee has exhausted all avenues of appeal or has chosen not to 
exercise appeal rights prior to termination of employment. For example, an employee identified under the new 
arrangement as registrable on the basis of being surplus to requirements can challenge the decision of their 
employer in the WAIRC if they believe they have been treated unfairly in that decision, and the Industrial 
Relations Commission can exercise its discretion to remedy that. Importantly, unlike other jurisdictions and, 
indeed, the public sector, the bill does not require employment to cease before these matters are addressed. In 
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this way, the bill respects the interests of all employees concerned and treats their situation with fairness and due 
process. An employee who has reached the end of the process and been the subject of an involuntary severance 
decision will have the right to have the decision reviewed by the commission within a specified period of time. 
However, the commission will be confined to determining whether the employee has been provided with the 
benefits to which he or she is entitled under the regulations. Given the extensive capacity to have intermediate 
decisions reviewed prior to termination, there is no warrant for those decisions to be again the subject of review 
once the decision has been made to terminate employment. So there is no second bite at the cherry, so to speak, 
and the commission will not have the jurisdiction to reinstate or otherwise compensate the employee.  

A question has been raised regarding existing contracts of employment or industrial instruments that would be 
overridden by this bill. The committee recommends that during the second reading debate on the bill, I advise 
the Legislative Council on the government’s position on the suggestion that there be transitional provisions for 
prospective arrangements. As a matter of policy, the government has determined that inconsistent provisions in 
industrial instruments relating to redeployment or redundancy should be overridden by this legislation. This will 
apply to current contracts of employment and to those entered into after the regulations take effect. Following 
the decision to draft the bill, the Department of Commerce liaised with the Public Sector Commission on a range 
of matters, including the issue of transition, in respect of existing industrial arrangements that would be 
inconsistent with the provisions intended by the bill. Given the government’s policy position and the difficulty of 
drafting transitional arrangements, specific options were not canvassed. In that regard, it is not uncommon for 
laws passed by Parliament to change the conditions of employment as a matter of policy. Indeed, the Labor 
government has been doing that over the last several years federally, the issue of broad-banding being another 
example.  

The bill has been drafted in such a way that termination of employment can occur only if an employee is 
registered for redeployment. It will be only after registration that involuntary severance may be an outcome; and, 
as such, it will be a decision of the employing authority to seek to register an eligible employee. It would be 
open, of course, for a future government, by way of policy, to advise employing authorities not to seek to register 
a registrable employee with contractual or industrial conditions that differ from the redeployment and 
redundancy provisions. The government’s policy is to provide an arrangement under which all employees 
receive equal treatment under its redeployment and redundancy framework, and no legal uncertainty arises from 
inconsistent industrial instruments or contracts of employment. The precedence of the bill over other inconsistent 
arrangements can be regarded as an extension of the existing mechanism whereby section 95 of the Public Sector 
Management Act currently provides for redeployment and redundancy regulations to override any award or 
order under the Industrial Relations Act 1979. The bill effectively reinstates the restriction under the former 
section 99 of the Public Sector Management Act, which was repealed in 2010, and which excluded, among other 
things, such other matters concerning the management or structure of the public sector as could be prescribed by 
regulation, thus preventing matters of redeployment and redundancy from being the subject of industrial 
agreements. Indeed, sections 51 and 52 of the Queensland Public Service Act 2008 have the same effect as 
clause 14; namely, if an industrial instrument or contract of employment is inconsistent with the act or 
subordinate legislation, the act or subordinate legislation prevails to the extent of the inconsistency. Clause 14 
has been tailored to meet the complexities and composition of the WA industrial relations system, and it should 
not be presumed that provisions in contracts or industrial agreements will be more generous than those provided 
for by the bill.  
We have heard a lot about the unfairness of all of this. I suppose there is another way we could have gone about 
trying to achieve wage restraint. We could have simply legislated to impose a cap arbitrarily on the wages of all 
public sector employees, or perhaps only on those over a certain level; we could have taken away the jurisdiction 
of the Industrial Relations Commission with regard to arbitration; and we could have prescribed that any contract 
or agreement that is contrary to or circumvents the cap is invalid. That is in fact what a Labor government did. 
The Temporary Reduction of Remuneration (Senior Public Officers) Act 1983 provided the model for that 
approach. One of the first acts of the then Burke Labor government was to impose a cap on salaries over 
$29 500, to deny the Industrial Relations Commission of the day any jurisdiction to deal with it and to deny any 
possibility of a pay increase for salaries over that cap. Perhaps amendments might be proposed to introduce that 
scheme, given that the ALP back in that day thought it was such a great idea and showed its love of public 
servants. 
Two issues concerning Henry VIII clauses have been raised. The first is in relation to commissioner’s 
instructions and the view that such instructions may override provisions of the Public Sector Management Act. 
The second relates to the provision that allows regulations to override, to the extent of any inconsistency, any 
other provisions of the act, other than sections 7, 8 or 9. The government accepts the undesirability of subsidiary 
legislation overriding parliamentary enactments; however, there is a trend, about which I have commented in the 
past, that any power to enact regulations is somehow regarded as suspect. Some simplistic views have been 
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expressed about the width of regulation-making powers. However, in respect of this bill, proposed 
sections 94(2A)(b) and 95A(4) which deal with the Public Sector Commissioner’s instructions proposed to be 
inserted by clauses 13 and 14 of the bill are not, in the government’s view, Henry VIII clauses because they 
merely enable purely machinery arrangements to be implemented within the parameters set by the Public Sector 
Management Act. They do not authorise the Public Sector Commissioner to issue instructions inconsistent with 
the Public Sector Management Act and the commissioner’s instructions cannot amend the Public Sector 
Management Act. Sections 22A(2) and 108(2) of the Public Sector Management Act expressly prevent that 
happening. They are not, therefore, considered to undermine Parliament’s sovereignty in determining the policy 
and scope of the Public Sector Management Act. Proposed new section 95B(2) simply replaces and repeats in 
material terms section 95(1), which was the subject of no objection from the Parliament that passed the provision 
in 1994. It has operated for over 20 years without any complaint from successive Parliaments. Nevertheless, we 
will address that issue. 

The government appreciates the recommendations of the Standing Committee on Legislation and it will move 
amendments to the bill consistent with its policy. They will be drafted in a manner that will properly reflect the 
current provisions of the legislation and will also, to the extent that it is consistent with government policy, 
reflect and respect the views of the standing committee. 

With respect to the obligations of the Industrial Relations Commission, the government will move amendments 
during the Committee of the Whole stage to ensure greater clarity is provided to the industrial commission on the 
matters it is to take into consideration when making public sector decisions. Importantly, in moving the 
amendments, the government is seeking to ensure that the independence of the commission is not compromised 
in fact or by implication. Unfortunately, the committee’s redrafted clause proposes reliance on government 
submissions alone, which is not wholly acceptable, and it will ensure that a more specific direction is provided as 
to the documentation associated with consideration of the financial position of a public sector entity to reduce the 
likelihood of appeals and reviews that were commented on by the committee. 

The government has considered the amendments proposed by the committee to clause 4 of the bill, which 
amends section 26 of the act, and, in particular, it has taken into account what the report has said about the 
independence of the commission, as I mentioned, and the potential for review. It will maintain the thrust of the 
clause the committee has already considered and determine that it does not affect the independence of the 
commission, but it will make more specific the material that the commission is to rely on. 

The government will also move similar amendments to clause 19 of the bill, which deals with the Salaries and 
Allowances Tribunal’s determinations. With regard to Henry VIII clauses, the government supports the bill 
being amended to deal with the committee’s concerns about commissioner’s instructions. However the 
government’s view is that the recommendation of the legislation committee as drafted is unsatisfactory. In order 
to ensure consistency with government policy and to provide comfort about the operations of the commissioner’s 
instructions, the government will move an amendment to delete those references in clauses 13 and 14. 

I have already said that proposed section 95B(2) simply replaces and repeats the existing section 95(1). 
Notwithstanding that, the government appreciates the concerns expressed by the standing committee and it will 
be moving amendments to delete the reference in proposed section 95B to regulations prevailing over 
inconsistent provisions in the act. The government considers sufficient safeguards will remain to ensure that the 
redeployment and redundancy arrangements are binding on relevant parties and, in that regard, members will 
note that the amendments will provide for part 6 of the act to prevail in the event of inconsistencies arising. That 
should remove any doubt, for example, that the commissioner may direct the employment of surplus employees, 
notwithstanding any broad discretionary powers residing in chief executive officers and employing authorities 
under the act to manage their staff and their agencies. 

Further demonstrating its confidence in the fairness and soundness of the involuntary severance regime, the 
government will move an amendment to ensure that the minister must cause a review of the operation and 
effectiveness of part 6 of the Public Sector Management Act to be carried out as soon as practicable four years 
after clause 15 of the Workforce Reform Bill 2013 comes into operation. That will ensure proper scrutiny of the 
new redeployment and redundancy arrangements applicable to the Western Australian public sector. 

Lastly, recommendation 1 of the legislation committee asks that consideration be given to amending 
commissioner’s circular 2010–03, “Policy for Public Sector Witnesses Appearing Before Parliamentary 
Committees”. The government proposes that the commissioner’s circular be amended to refer readers to the 
advice provided by the Legislative Council. The Public Sector Commissioner’s Circular 2010–03 sets out the 
commission’s policy for public sector witnesses appearing before parliamentary committees. It provides short 
and general guidelines to assist public officers with particular reference to the powers of such committees and 
obligations and entitlements of public sector officers dealing with or appearing before parliamentary committees. 
The circular is based largely on 1987 guidelines issued by the then Premier in Premier’s Circular 1987/07 to 
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avoid repetition and potential inconsistency with future possible changes made to the Legislative Council’s 
advice. In keeping with the short and general nature of the guidelines attached to the commissioner’s circular, it 
is proposed that the commissioner’s circular refer readers to the advice provided by the Legislative Council. 

That concludes my reply on the diverse matters raised by the opposition and the Greens about the bill. I now 
commend the bill to the house and urge that it be read a second time. 

Division 

Question put and a division taken with the following result — 
Ayes (16) 

Hon Martin Aldridge Hon Peter Collier Hon Col Holt Hon Robyn McSweeney 
Hon Liz Behjat Hon Nick Goiran Hon Peter Katsambanis Hon Michael Mischin 
Hon Jacqui Boydell Hon Dave Grills Hon Mark Lewis Hon Helen Morton 
Hon Jim Chown Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 

Noes (8) 

Hon Robin Chapple Hon Kate Doust Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 

            

Pairs 
 Hon Simon O’Brien Hon Sally Talbot 
 Hon Ken Baston Hon Stephen Dawson 
 Hon Alyssa Hayden Hon Lynn MacLaren 
 Hon Donna Faragher Hon Darren West 
 Hon Brian Ellis Hon Adele Farina 
Question thus passed. 

Bill read a second time. 

[Interruption.] 

The PRESIDENT: I will pretend I had bad hearing there for a minute, but it cannot happen again. 
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